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VALENTINE H. EVERSON 


VS 
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IN THE SUPREME COURT OF THE DISTRICT OF 


| C OLUMBI A. 
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FILED 
JAN 31 1898 


| United States Ex Rel. op : 
| YA J38] Law 
alentine H. Everson, 


Rel ator, eC, re : \ “Oa “Woo. \ 


| vs : 
| 


Librarian of Congress, to-wit, *y 
John Russel Young,’ 
Res pondent'. 8 


| | 


The plaintiff by Arthur Stewrt his Attomey, says 


= 
=— 


hat the answer of the defendant is not sufficient in law’. 
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At Law, 


No .41,737 ; 


THE UNITED STATES OF AMERICA 
ex rel. Valentine H.Everson 
a Petitioner, 
vs. 


JOhn Russell Young, Librarian 
of Congress, 
Respondent. 


RETURN TO RULE TO SHOW CAUSE. 
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IN THE SUPREME GOURT OF THE DISTRICT OF COLUMBIA. 


The United States of America 
ex rel, Valentine H. Everson, 


Petitioner, - Y 
; ~ 


vs. . ew eran eal Ge ee 
; No. 41,737. a Ny 

John Russell Young, Librarian : E z ~ > 
of Congress, g = NS 


Respondent. 


Gomes now the respondent by his attorney, and for cause 
why the writ of mandamus shoula not issue as prayed in and by the 
petition in the above-entitled cause, shows as follows: 

The certain book or chart in the fifth paragraph of the 
seid petition mentioned is on its title page entitled The Everson 
Stock Book, and purports to have been compiled by the relator 
"in pursuance of the stock corporation law" (meaning thereby the 
stock corporation law of the state of New York), "as amended by 
the laws of 1897, governing both foreign and domestic corpora- 
iene The provisions of the said stock corporation law. of ew 

York as emended by the laws of 1897, aforesaid, in accordance with 
which the said book or chart purports to have been filed are as 
follows: 

"Byery foreign stock corporation having an office for the 
transaction of business in this state, except moneyed and 
railroad corporations, shall keep therein a book to be known 
as a stock book, containing the names, alphabetically arranged, 


of all persons who are stockholders of the corporation 
> 


showing their places: of residence, the number of sh 

h ares of 

Stock held by them respectively : : 
’ 


the time when they respect 


pee Ee 





Exhibit A, and prayed to be taken 


ent s@2ys thet by reason 0 


not under the 





Such stock book shall be open daily, during business hours, 


for the inspection of its stock holders and judgment creditors 
and any officer of the state authorized by law to investigate 


the affairs of any such corporation. If any such foreign 
stock corporation has in this state a transfer agent, whether 


such agent shall be a corporation or dhaturad person, such 


stock book-may be deposited in the office of such agent, and 


shall be open to inspection at all times during the usual 


hours of transacting business, to any stockholder, judgment 


ereditor or officer of the state authorized by law to investi- 


gate the affairs of such corporation. For any refusal to 


allow such book to be inspected, such corporation and the 


officer’ or agent so refusing shall each forfeit the sum of 


two hundred and fifty dollars to be recovered by the per- 


son to whom such refusal was made." 


A copy of the said book or chart is filed herewith, marked 
as part hereof, and the respond- 


f the premises the seid book or chart is 


law the subject of copyright. 


JOHN RUSSELL YOUNG, 


» Nowy 8 Dowtoy 


His Attorney. 
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IN THE SUPREMS COURT OF THE DISTRICT OF COLUMBIA. 


FILED 


APR 12 1898 


Vike ft, le Hee 


Law No .41,737 . 


* 





‘THE UNITED STATES OF AMERICA, 
ex rel, Everson, 


VS. 


JOH RUSSEL, YOUNG, 
Librarian of Congress. 


we et te we 
4 * 


Washington,D.C., 


February 16th, 1596. 
OPINION by Mr.Justice Cole. 


This is a case in which a writ of mandamus is asked to compel 


the Librarian of Congress to register a publication claimed to be the 








subject of copyright. It is claimed that this particular publication, or 
proposed publication, although it is in the form of a blank-book and has 
not a complete English sentence in it, should be recorded by the Libra- 
rian of Congress under the Act relating to copyrights. It is claimed 
that the statute is mandatory, ai that the Librarian has no discretion 
to exercise in relation to the matter; and that when any matter is pre- 
sented to him, claimed by the parties present ing it ’to be-a proper’ sub- 
ject of copyright, &-ecomes-it shed ore the~eoptis — and 


it is his ministerial duty, wishout question, to record it and Purmish 







the peeled cort ificate 
T am not prepared to say that the statute is not mandatory and 


leaves no discretion with the Tibrarian of Congressy but it does nat 

follow from that that a writ of mandamus should issue to him in every 
case where he declines to record. One of the cardinal principles in ro- 
lation to the writ of mandamus: is that the party applying Lone should 


have no other remedy than meanders That presupposes that the party 






has a right, for he cannot havo e remedy without pe vaDe the pent to 


ae 


bas @ {t on. It should, therefore, appear ay 0 ee ag: 
ef mandamus noe only that th e P arty } as oNoen er romed aia that 






ii . 


he has a right. upon which ho can properly base an application for this 


particular remedy. 

The rule as stated in Merrill on Mandamus, Sec.56, is that 
when the relator has no right to the ultimate relief to which his pro- 
ceedings tend, or that if granted it would be of no avail to tho relat- 
or, the writ will not be gramted. Also, the principle ds stated in 
another way, that the writ. will not lie unless tho relator shows a clear 
legal right to have the thing done which he asks for; and that same 
doctrine will be found in Moses on Mandamus, pages 88 and 89. In Mer- 
rill there is a large number of cases referred to from all the States in 

Og Wtte &— 
the Union in support of that doctrine, @nt-amongpst-tiem=t= the case of 
Bayard v. White, 127 U.S.246. 

So it seems to me that although it should be admitted that the 
Act is mandatory and that the Librarian of Congress has no discretion in 
relation to the matter of recording, yet if he declines to record a copy- 
right a party applying will not be entitled to a writ of mandamus re- 
quiring him to act unless it appears that the publication comes fairly, 
or might come fairly, within the purview of the copyright law. I have 
examined the authorities referred to by coOunse] =kemestie eee Upon 
that question for the purpose of determining whether this publication 
does in fact come within that purviow, and, without entering into any 
discussion of the case, I think it is very clear that this proposed pub- 


lication, which as already stated, is only a book containing blank forms ~ 
is not composition of 


and doe ot | tai sing I ish sente 
a. a not come within the purview of the copyright law, and that 
a 


if a mandamus should fre issue requiring the Librarian of Congress to 






record it under the copyright law, that act would be of no advantage 
whatever to the applicant for this writ; any court would adjudge that 
it was not protected by the copyright, law at all. 

So therefore, if a writ should issue in this case it vould be 


fo require the Librarian of Congress to do a vain thing, which courts do 


= in 


-2- 


— a elle. 


not do in any proceeding and much less on an application for mandamus. if 
i be: 








Ee 


{ think, 





therefore, that this rule to show cause why peromp- 


tory mandamus should not be issued should be discharged, and the peti- 


tion dismissed with costs. = 
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IN THE SUPREME: COURT OF 


THE DISTRICT OF COLUMBIA. 


STS 








Ll J, ay. al, 
VALENTINE H. EVERSON 


Vs, 


THE LIBRARIAN OF CONGRESS, 


ach |i 
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IN THE SUPREME COURT OF THE Se ae 


ILED 
COLUMBIA. 
ase = SEIN 1898 
hy lutiel, ates \  Mfsrn, 
Téntine’s. Bvereon, “Ch p 


ah Kaw 
Jo, + 37 


vs. 





the Librarian of Congress 
to wit John Russell Young, 


To the Honorable the Judge of said Court:- 

The petition of ralentiee EH. Everson of the city 
of New Fors and a citizen of the United States of America, 
respectfully represents. 

ibe That section 4952 of the Revised Statutes of the 
United States provides that the author, inventor, designer or 
proprietor of any book, map or chart upon complying with the 
provisions of this chapter shall have the sole liberty of 
printing, reprinting, publishing, completing, copying, exe- 
cuting, finishing and vending the same. 


RB. That section NES) of said statutes provides that 
to a co vette unless he 

no person shall be entitled pyrig shall, 
on or before the day of publication in this or any foreign 
country, deliver at the office of the Librarian of congress, 
or deposit in the mail within the United States addressed to 
the Librarian of congress at washington, District of columbia, 
a printed copy of the title of the book, map, chart, aramatic 
or Feeical composition or el article for which he desires 
a.copy right; nor unless Neustallualso, not later than the day 


2 wi 
































of the publication thereoLr in this or any foreign country, de- 
liver at the office of the Librarian of Congress, at Washington 
District of Columbia, or aeposit in the mail within the United 


States addressed to the Librarian of Congress, at Washington, 


District of columbia, two copies of such copyright book, map, 
or chart, providing also that the two copies of the same re- 
Gatced to be delivered or deposited as above shall be printed 
from type set within the limits of the United States or from 


plates made therefrom. 


Si That section 4957 of said statutes provides that 


\"The Librarian of Congress shall record the name of such copy- 














right book or other article, forthwith, in a book to be kept 
hese that purpose, in the words following. "Library of Congress, 


to wit, Be it remembered that on the day of 


\A. Be of hath deposited in this office the 


‘title of a book, (mapg chart or otherwise, as the case may be, 
1 
lor description of the article ) the title or description of 


which is in the following words, to wit, (here insert the ti- 


tle or description) the right whereof he claims as author, 







conformity 
ane 3 







eriginatorser mroprieteyes as the case may be) in 


pines 


wit’ Sroaetbneh the 


Librarian of aeress® And he shall give a copy of the title 






or description, under the seal of the Librarian of Congress, 





to the proprietor whenever he shall require it." 





Ladder Bthat isectk ian. 4958 of sald piatubes provides that Di 


soription of any copy— 
- 2 Vs A etn / eet ht A 










Second. For every copy under seal of such record actually 






&iven to the person claiming the copyright, or his assigns, 





fitty cents." 


| 5. That your petitioner is a resident of the City of 
\ yo oR< 


Hew-verk in the State of New York, and is acAtizen of the 
United States of America; that he is the author, inventor and 
“proprietor of a book or chart, the title of which is "The 
laeveraen Stock Book," 
6. That said book or chart, has not been published 
but your petitioner has in compliance with the provisions of 
the statutes above referred to, to wit on December 22nd, 1897 
delivered at the office of the Librarian of Congress, in Wash- 
ington, District of Columbia, a printed copy of the said title 
together with two copies of the said book printed from type 


set within the limits of the United States. 





Wo That your petitioner requested the said Librarian 
boo Congress to record the said title and to deliver to your 

petitioner a copy of the same under the seal of the Librarian 
of congress, and tendered the fees provided by law: for said 


services, but the said The Librarian of congress refused and 





does still refuse poth to record th id title 


and | HO ERVO 


_your petitioner a copy of the same under the seal of the Li- 
| 





brarian of Congress as requested. 


Your petitioner therefore Brave that a writ of mandamus 


Russell You 
lid book 


aria 








State of New York, County of New Yobk, to wit:— 


Wh 
I do hereby certify that on this ot 7 day 


of Mtetrnber 1s9 7 before me the subscriber, a Notary 
Public of the state of new York in and for the county of New 
York, personally appeared Valentine H, Everson, the above named 


jpetttioner and mede oath in due form of law that the matter 














jand facts stated in the aforegoing petition are tme. 


7 Witness my hand and notarial seal. 


Be Ze eg Te 
| Se 


£1, 
Ceri. Hi€G if, NEW JOiK UO, 





Order on Petition. 


Ordered, this day of Lees» 1885 





by the Supreme Court of the District of Columbia, on the afore— 
going petition, that a rule be and it is hereby laid on the 


said The Librarian of congress, to wit, John Russel Young 
i ee. Zi €~_ 2) ee 


requiring him to show cause, why the writ of mandamis should 


ot issue as prayed, and that the PL, 1 2& Ganler 
} a4 [0 QAM 


189%,,be and it is hereby fixed for a 








hearing of the said petition provided that a copy of this 
f 


Order be servéd on the said t or his aptorney on or 





—— 


December 24th. 1897. 


Messrs. Steuart « Steuart, FILED 
25 Pine Street, u 
New York, Ne. Y: AN Fa 


1899 


_ ied i, 
= Gentlemen:= os = Chars = 





In reply to your letter dated Dec.2lst, received Dec.22nd., 


enclosing 3 1.00 end application for copyright on hehalf of 


lr. Valentine H. Everson, on a publication, entitled, "the 


Everson Stock Book"; I have to say that i+ is not a legal subject 


of copyright. 






The Supreme Court of the United States holds that a blank 
Bootes cy is 1 not entitled to the | 
although it may he patentable. 


I therefore return by todays register mail 


the two copiss 


of the publication sent this office 


e, and the fee $ 1.00, 





—_ 


% Le Gotn eck AF 2p LY 


» 


ee“ > ee 


7 J, 
ny = ae , — ae 7 
Inclosed find $.Z. (@) in. L041 LAM... (6) fee for 


copyright protection which is claimed for a lieve i: (c) 


entitled ES SG a ae 
le Cag ee Aelia all 









State of Gea Sle sp MA oc peo = 
The copyright protection is claimed as ark ty Yl testfon) and ) by 
WA a vas De 
Mr. Vel ail. yee, who ts a citizen o LM 22 Lay 
jit y— _ 7 
and resident of, Lol fn tra , State of. ALE 
Mail reply to Nr. Mea ar€ A 


Za Sy ce Ee 











ignominy 
CAAT OM ae. e, ~ \ 
— 
sis, _ FOR EXPLANATIONS AND DIRECTIONS FOR FILLING UP THIS APPLICATION BLANK SEE NEXT PAGE. SS 
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DEG Ba (dO ¢ 


THE, bao 


STOCK BOOK. 


COPYRIGHT 1897, 
BY VALENTINE H. EVERSON, 


NEW YORK. Ry 
YA ly Len 


> 
AOE 2899 


oy vi 








Compiled in pursuance of the Stock Corporation Law as amended by the T,aws of 1897, 
governing both Foreign and Domestic Corporations by 


VALENTINE H. EVERSON, 
MANUFACTURING STATIONER, 
199 William Street, 
New York. 


-_ = 


In the Supreme Court of 
the District of Columbia. 








VALENTINE H. EVERSON 
VS 
LIBRARIAN OF CONGRESS 


to-wit, John Russell 
Young's 
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STEUART & STERUART, 


ATTORNEYS-AT-LAW. 


Baltimore, Md. 








IN THE SUPREME COURT OF THE DISTRICT OF 


COLUMBIA‘ 


4 


United States Hx Relatione 


hradtentane H. Everson 
Relator, 


oo 


vs 


bibrarian of Congress, to-wit: 
John Russel Young, 
Respondent. 











ARGUMENT. 





This is an action against the Librarian of congress 


ffor the purpose of compelling him to record the title of a 
book, to-wit, the "Everson Stock Book" and to give a copy 


lof the sane under his Official seal to its author and pro- 


lprietor, Valentine H. Everson. The facts of the case are 


lpully set forth in the Declaration. 


That the duty of the Librarian of Congress to 


vecora the title of a book offered for Copyright, is a 
i) 
lourely ministerial one, will appear from a perusal of the 


pu 
| 

IRevised Statutes relating to the registration of Copyrights. 
Section 4952 of these Statutes provides that the 


author or proprietor of any book, shall have the sole liberty 


of printing, reprinting, publishing and vending it upon 


complying with the provisions of this chapter. 





soctooe we 


| Section 4956 sets forth at length what “Gomplying 
rath the provisions of this chapter" means. It provides that 
[se applicant for registration must deliver at the office 

Jor the Librarian of Congress, or deposit in tle mail properly 


s bofore publication, 2 


ladadressed to the Librarian of Congres 


jprinted copy of the title of the book or other article for 


crear io , 






waprane’ 
i 


- 
ice 


which he desires a Copyright. yt further provides tha 


applicant's title to said Copyright shall be invalid, unless 


lhe shall deliver in the same manner before publication two 


copies of such book or article’ 


Section 4957 sets forth the duty of the Librarian 


of Congress when the applicant has filed in the proper manner 





the title of the book or article for which he desires. 


Ml 
Wopyright protection. It provides that the Librarian of 









Congress shall record the nane of such Copyright book or 
other article forthwith and that he shall give a copy of the 


title or description thereof under his Official seal whenever 


the proprietor shall require it. 





Section 4958 establishes the fees of the Librarian 


of Congress for the services designated. je is allowed for 





i 


ng the title or description fifty cents « 


1a for ever 





ttn 








Librarian of Congress, either expressly or by impiication in 





referred to. 





Revised Statutes 






of the 


Pudlo, 
Haa@ Congress intemed to vest judicial authority 





in the Librarian of Gongress, they would no doubt have 


which vests 





such author- 


enacted a Statute similar to the one 





Inteming to vest such 





ity in the Commissioner of Patents, 






authority in the Commissioner of Patents in section 4893 of 


the same Statutes they provided that: 


cause 
"The Commissioner of Patents shall,an examination to be 
made of the alleged new invention or discovery, and if on 


| such examination, it shall appear that the claimant is 


justly entitled to a patent under the law, and that the sane 
the Commissioner 


—— 











! is sufficiently useful and important, 
shall issue a patent therefor." 


{ Again, in the Statute of 188i providing for the 


}tion 3 provided: 


" In an application for registration, the Commissioner 
of Patents shall decide the presimptive lawfulness of claim 


tothe alleged trade-mark". 
inl _ No-where is there any such provision as this in | 
ithe laws providing for the registration of Copyrights. 


! The evident intention of Congress was in view of 


the multiplicity of business connected with the matter of 


A 
securing Copyrights, to plafthe burden of showing the legal- 
who . 


ity of all the proceedings upon those ## claimed to have 


acted in obedience to the law. If one deposits with the 


-< 
Librarian of Congress the title of a book, claiming that he 


=--3--- 











































owns it, or that the thing>whim he calls a book, is in real- 
ity a book, it is not for the Librarian to inquire into the 
truthfulness of his assertions, but to issue his receipt, re- 


eecive the papers and fees submitted and leave the party 
to such relief as owing to the proceeding had before him 
iG 
and his other Statutory rights, the law entitles him to enjoy. 
All this will more clearly appear from the decisiors 

already rendered by this Honorable Court concerning the 
authority vested in the Commiss ioner of Patents by the 

Label Law of 1874. Until 1874 prints and labels designed 

to be attached to articles of mamfacture were registrable. : 

in the office of the Librarian of Congress as subject of) 

Copyright. In 1874 Congress changed their place of registry 
jto the Patant Office. In United States veh warble Ist 
|Mackey 284 and 3rd wackey 32, the Supreme Court of the 


! 
\District of Columbia decided that in the matter of the regis- 






tration of labels under the Act of 1874, the Commissioner of 






Patents had only the authority formerly exercised by the 








Librarian of Congress; and that as the authority or duty of 






Ly 











Patents was ministerial, 





They therefore held that the Com- 






missioner of Patents had no power or authority to refuse the 






registration of a label on the ground that the subject offer- 


ed for registration was not a label within the meaning of the 







Statute. 






In 5rd Mackey page 50 Mr. Ghief Justice Cartter 






after saying that the duty of the Commissioner of Patents 






---4--~ 












on the application to him to register a label, isa purely 
ministerial one, as much so as the act of the Recorder of 


deeds in placing upon public record a muniment of title, 








moes on to say: 





"The Statute has not defined what shall be consid- 
ered a label, whether it shall be a picture or a writ-- 
ing, whether it shall be descriptive of the article to 
which it is affixed, or whether it may be a mere arbi- 

| trary design. If the applicant presents it as a label 

| and appeals to the Commissioner to give it the protec- 

| tion which the law provides for it as a label, the duty 
| of the Commissioner is to register it and in doing ao 

| he gives it only the protection whih the Statute pro- 
vides. With the character of the device the Commission- 
er is not at all concerned. His fimetion is as clearly 
| ministerial as: it is capable of being." 


Fron whic it would appear that unless things equal to the 
| 

bis thing are not eqwltoeach other, the duty of the 
Librarim of Congress must be as “purely ministerial as it 


is capable of being". 


Tf the reason underlying the opinion of Mr. Chief 


Justice Cartter is that the duty of the Commissioner of 
Patents in the matter of the registration of labels is 
| 


ministerial, because he has only such: power therein as the 
l 
| 

ibrarian of Congress had before him, then it follows that 





